
DEED is  made the
'30 '

day  o f  Tun<-  2003  by
GARTH sYI.vEsrER and AIIGEIA syL\IEsrER both of 49 Riverside

Es ta te  B runda I I  No rw ich  NR13  5pU ( , . t he  Owners , ,  )  and  THE
BRoaDs AurHoRrry of Thomas Harvey House, coleqrate, Norwich,

NR3  lBQ ( " t he  Au tho r i t v , ,  )

ISIIEREAS-

1 .  The  owners  a re  the  owners  o f the  p rope r t y  49 .  R ive rs id .e
Es ta te  B runda l l  No rw ich  NR13  5pU ( ' . t he  Land , , )

2 -  '  By  a  Dec i s i on  da ted  2  sep tember  l gg7  (960122 )  t he
P lann ing  Au tho r i t y  ,  g ran ted  p lann ing  pe rm iss ion  ( the

P lann ing  Consen t )  f o r  t he  cons t ruc t i on  o f  s i ng le
s to rey  cha l -e t  s t y re  ho l i day  home a t .  t he  Land  sub jec t
to  a  cond i t i on  re fe r red .  t o  i n  t he  second  Schedu le
he re to

3 .  The  owners  have  'made  app r i ca t i on  fo r  d i scha rge  o f  t he
sa id  cond i t i on  to  the  Au tho r i t y  under  re fe rence

2002L622  ( rhe  App t i ca r i on )

A The  .  Au tho r i t y  have  re fused  the

Owners  have  appea led  the  re fusa l

S ta te  ( t he  Appea l )

NOW ri{IS DEED WITNESSETT{ as fol lows: _

1. Definitions and Interpretations

App l i ca t i on  and

to  t he  Sec re ta r y

+ - l - ^

o f

T n  f h i  s  F ) o a d



"The  Ac t "  means  the  Town  and  coun t r y  p rann ing  Ac t
19  90

"The  Au tho r i t y , ,  means  The  B roads  Au tho r i t vL .2

1 .3

1 A lnTn rrl e i mn^ -r- . i 'vy t . , , ! L rb  _L rL rpu r  L rng i  one  gende f  sha t l  be  cons t fued  aS
' i a n a r r . i - ^  - - . -  O 1 - h F r  n o n r { a rf r r l u v r  e ! t r g  d , l r y

words  impor t i ng  the  s ingu la r  sha r l  be  cons t rued
as  rmpor t i ng  the  p lu ra l  and  v i ce  ve rsa

The  c rause  and  pa rag raph  head ings  i n  t he  body  o f
th is  Deed and in  the schedules do not  form par t
o f  t h i s  Deed  and  sha l r  no t  be  taken  i n to  accoun t
i n  i t ' s  cons t ruc t i on  o r  i n t e rp re ta t i on

The P3.anning ObJ.igations

The  Prann ing  ob r iga t i on  con ta ined  i n  th i s  deed  i s
a  p lann ing  ob r iga t i on  fo r  t he  pu rposes  o f  Sec t i on
106  o f  t he  Ac r

"The  P lann ing  Ob l i ga t i on , ,  means

spec i f i ed  i n  t he  Second  Schedu le

Any  pe rson  de r i v ing  t i t l e  f rom

only be bound by the p lanning

a re  con ta ined  th i s  Deed  to  the

f h o  n l - r l  i a r t - i ^*  r * r . , , F l

J - ] r ^

2.

2 .1

2 .2 Sub j  ec t  t o  t he  p rov i s i_ons  o f  t he  Deed
P lann ing  Ob l i ga i i on  may  be  en fo rced  by
Author i ty

the Owner shal l

Ob l i ga t i ons  wh ich

ex ten t  t ha t  such

1 . J



L - ^
y c r D U r r  r l d . 5  d ,

^ - F  . i  t s  \  r f  + 1 - ^
v !  I L , l  q L  L I l g

l o r r r l  i n f a r a e J -

t ime when such

in  t he  Land  o r  ( pa r t

^ 1 . - l . i ^ - # . i ^ - ^o r J r r g d . r I O n s  a r I S e

The Owners covenanl  that  they are the f reehold

owners  o f  t he  Land  f ree  f rom -  a l t  mor tqaqes

charges or  oLher  encumbrances and that  no other

pe rson  has  any  i n te res t  i n  t he  Land .

rN wrr l lEss whereof  the owners have set  the i r  hand,s to  th is

Deed and the Author i t .y  have executed a 's  a Deed the day and.

yea r  f i r s t  he re inbe fo re  wr i t t en

rIlE FIRSg SCHEDI'LE

"The land

49  R ive rs ide  Es ta te

same i s  reg i s te red  a t

Brundal l  Norwich

H M Land  Reg is t r y

NK1  3  A7  28

SECOI{D SCHEDI'LE

1.1R13 sPU as the

under  T i t Ie  Number

Tha t  i n  Lhe  evenL  o f  t he  App l i ca t i on  be ing  g ran ted

pursuan t  t o  the  Appea l  Cond i t i on  2  o f  p rann ing  consen t

960722  shou ld  no t  app ry  bu t  i ns tead  the  Land  sha r r  on ry  be

used  as  pe rmanen t  res iden t i a l  accommoda t ion  du r inq  the

r i f e t ime  o f  t he  App l i can t  Angera  sy rves te r  and  tha t

o the rw ise  i t  sha l l  no t  be  used  fo r  ove rn igh t  accommoda t ion

in the per iod between 5 January and.  6  February in  any one

year  and  sha r r  no t  be  occup ied  by  any  pe rson  fo r  a  pe r iod

exceed ing  fou r  weeks  a t  any  one  t ime
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Appeal decision
Site visit made on 8 July 2003

by Mike Crcft MA Diprp MRTpr

an Inspector appointed by the First Secretarlv of State

The Planning lnspeclorate
4/09 Kite Wing
Tempie Quay House
2 The Square
Temple Quay
Bristol BS1 6PN
e u17 3726372
e-mail enquiries@planning
inspeciorate. gsi. gov.uk

Daie

:5 i i .tL zil,J

Appeal ref .dPP,lE9505/A/03i1 I 1 33 I 9
49 Riverside Estate, Brundall, Nonvich, NR13 5PU
o The appeal is made under section 78 of the Town and Country Planning Act 1990 against a refusal to

grant planning permission
' The appeal is made by Mt Garth Sylvester and Mrs Angela Sylvester against the decision of The

Broads Planning Authority.
' The application (ref 20021622), datad 4 November 20A2- u"as refused by notice dat1d 7 February

2003
' The development proposed is the permanent use of a hotiday home (personal permission).

Summary of decision: the appeal is allowed and planning permission is granted subject to
conditions in the terms set out in the formal decision below.

Preliminary matters

1. The appeal form says the date of the planning application is27 Oeober 2002. The papers
submitted to me do not include a copy of any such applicatio4 but they do include a copy of
an application dated 4 November 20A2. The Authority say that the appellants agreed to the
development descriplion above.

2. The basis of the appeal application lies in a planning permission, ref 960122, dated
2 September 7997, for a single storey chalet style holiday home. That holiday home has
been built and is the subject of this appeal. The 1997 permission is subject to 5 conditions,
no 2 of which states: "The holiday chalet hereby approved shall not be used for overnight
accommodation in the period between the 5 January and 6 February in any year. In addition
the holiday chalet shall not be occupied by any person for a period exceeding four weeks at
any one time." The reason given for the condition was: "The site is not suitable for
permanent accommodation. "

3. Aithough I use the agreed description of the developrnent above, the appellants' own
description on the application form refers specifically to the continued use of the holiday
home without complying with condition no 2. I also note that the 1990 Act, as amended,
specifically allou's an application to be made for a fresh permission for a development
without complying with one or more conditions subject to which a previous permission was
granted. The power to grant permission at the application stage is contained in section 73
and at appeal stage in section 79(4), which modifies section 73 to enable the First Secretary
of State to exercise the same powers as the local pianning authority. I deal with the appeal
on that latter basis.

4. The appellants ask for a personal occupancy condition to be substituted for the disputed
condition. The reasons for that lie in N{rs Sylvester's disability (suffering from a debilitating
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degenerative bone disease), the "wheelchair-friendly" design of the appeal property, and the
appellants' contention that their current permanent home is unsuitable for Mrs Sylvester. In
addition, the appellants submit a copy of a completed uniiateral undertaking under section
i06 of the Act. This stipulates in effect that, in the event of permission being granted in the
case before me, the iand shall only be used as permanent residential accornmodation durinq
the lifetime of Mrs Sylvester and that otherwise it shall only be used within the terms of the
disputed condition.

Main issue

5. In rny opinion, the main issue is whether the disputed condition is necessary, mainiy because
of the flood risk relating to the appeal property.

Planning policy

The development plan for the area includes the Norfolk Structure Plan, adopted in 1999, and
the Broads Local Plan, adopted in 1997. Reference is made to several Structure Plan
policies, bul rnore precise guidance appears in the Local Plan. Local Plan policy TR12 says
the Authority will seek to restrict occupation to holiday use only where residential
development for holiday accommodation is to be permitred but is unsuitable for permanent
occupation. That policy's supporting text refers to winter flood risk, lack of services,
inadequate size or specification of accommodation, and lack of curtilage as examples of
reasons for permanent occupation being unsuitable. Local Plan policy BRUI relates to
riverside chalets and mooring plots at Brundall Riverside. It says that permission will not be
granted there for permanent dwellings or for use as permanent dwellings of buildings
restricted to holiday or day use. Its supporting text refers to the access being narrow in
places, the absence of mains sewers, and the proximity of commercial premises. Local Plan
policy INF1 says development will not be permitted where it would lead to a significant
increase in flood risk to people and property.

Reference is also made to Planning Policy Guidance (PPG) 25 ("Development and Flood
R-isk") which indicates the Government's policy of r-educing flood risks.

Reasons for Inspector's decision

The Authority say in effect that the appeal dwelling has been permitted - outside any
development boundary - only because of the inclusion of the disputed condition. In their
view the condition is justified by policy TR12, the site falls within the scope of poiicy
BRUI, and to remove the disputed condition would be contrary to policy INF1 and to
PPG 25

The Au'rhority are supported in their stance by the Environment Agency, whc advise that the
appeal site falls within an identified tidal flood risk area, indeed in a high risk zone with at
least a 0.5o% annual probability of a tidal flood associated with the River Yare. However, it
seems to me that the positions of both the Authority and the Agency are crucially
undermined by the fact that the Agency's statement in their Decernber 2001 consultation
response (on an earlier application by the appellants to have the disputed condition removed)
that the recommended minimum floor level for Brundall is 1.75 m AOD; by the appellants'
statement that the minimum floor level of their dwelling is indeed I.75 m AOD; and by the
absence of any challenge to that parlicular statement of the appellants. The Agency said in
December 200I that it would be inappropriate to change the occupancy condition if floor
levels are below i.75 m AOD. I take it therefore that it would notbe inappropriate to make
such a change with the floor not being lower than that. I appreciate that floods are more
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likely to occur during winter than at other times of the year, ie precisely at the time when
there would be additional occupation of the appeai dwelling if this appeal were allowed. But
that is of iittle consequence if the appeal dwelling meets the Agency's recommenried floor
ievei, as from the evidence it does. From that evidence, therefore, I am drawn to the
conclusion that the concern over flood risk is met.

i0 I have considered whether such a conclusion shouid be modified by any necessity for the
condition in relation any of the other elements mentioned in the supporting text to poiicies
TR12 and BRU1. I have no information about any iack of relevant seryices, and I saw that
the accommodation is inadequate in neither size nor specification, and although the curtilage
is small this is offset by the outlook over the River Yare. I saw that the access road is indeed
nalro\l', and that results in intermittent inconvenience, but I do not believe that additional
occupation for 4% weeks per annum would result in a material increase in problems. I note
the reference to foul drainage diffrculties in the supporting text to policy BRU1, but there is
no evidence of such problems in relation to this particular property. I saw that the
commercial premises nearby referred to b1, the Authority are closely associated with the
river, and I perceive no problem in that in relation to this case. I conclude that the condition
i5 unnecessary.

11 The Authority are concerned that allowing this appeal would set a precedent. However, I
judge that the removal or relaxation of the disputed condition - in the specific circumstances
which have been put to me - would not be harmful. A repetition of that would not be
harmful either.

12. That leaves the question of whether the disputed condition should be removed without any
replacement or whether it should be replaced with a different condition. A condition along
the lines of the restriction in the undertaking I mention at para 4 above would run counter to
the advice in Circular IIl95 para 93 about personal permissions being scarcely ever justified
in relation to permanent buildings, because although the appeal dwelling is constructed
substantially of wood it is clearly not atemporary building of the sort for which a personal
permission might be more appropriate. Aithough i reaiise that rhe appeiiants have
completed the undertaking in response to the Authority's representations, the same
consideration means that I give little weight to that particular rbstriction in the undertaking.
But my reasoning in paras 9 and l0 above suggests in any case that the proper course of
action is to remove the disputed condition without any replacement.

13. I appreciate that the undertaking will come into effect with the issue of the permission I am
granting, but that is a matter over which I have no control.

Cdnclusion

14. Forthe reasons siven above and having regard to all other matters raised, I conclude thatthe
appeal should be allowed.

Forrnal decision

15. In exercise of the powers transferred to me, I allow the appeal and grant planning permission
for a single storey chalet style holiday home at 49 Riverside Estate, Brundall, Norwich,
NRl3 5PU, in accordance with application ref 20021622, dated 4 November 2002, without
cornpliance with sondition no 2 previously imposed on planning perrnission ref 960722
dated 2 September 1997 but subject to the other bonditions imposed therein, so far as the
same are still subsisting and capabie of taking effect.
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Further information

i6. A separate note is attached setting out the circumstances in which the vaiidity of this
decision may be challenged by making an application to the High Court.

17. This decision does not convey any approval or consent that may be required under any
en?ctment, by-law, order or regulation other than section 57 of the Town and Country
Planning Act 1990.

18. An applicaht for any approval required by a condition attached to this permission has a
statutory right of appeal to the Secretary of State if that approval is refused or granted
conditionally or if the authority fails to give notice of its decision within the prescribed
period.

4* 6w
D{SPECTOR.


